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.. The MAILING DATE of this communication appears on he cover sheet with the corresponaence aaare** - 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 

. ,f NO period for reply is spedfied *™ ABANDONED (35 U.S.C. § 133). 

1 Any^S^ 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )S Responsive to communication(s) filed on 24 May 2002 . 
2a)D This action is FINAL. 2b)H This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters prosecutior i as to the ments .s 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-3 J -10. 12 and 13 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) IEI r.iaim(»i 1-3 , 7-10. 12 and 13 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

11) D The proposed drawing correction filed on is: a)Q approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) Q The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a)D AM b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 

3 □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

r-i . • « D « ™»H/DTOfto/» 4) □ Interview Summary (PTO-41 3) Paper No(s). . 

1) □ Not.ce or References C.ted PTO-892) U ^ ^ on ^ 

2) □ Notice of Draftsperson s Patent Drawing Review (K i u-y^oj l_j 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) U O^r: . 



U.S. Patent and Trademark Office r*r tM > A^tinn <5ummarv Part of Pa P er No * 1 5 

PTO-326 (Rev. 04-01 ) office Act,on Summar y 





Application/Control Number: 

09/581,758 

Art Unit: 1651 



Page 2 



DETAILED ACTION 



Continued Examination Under 37 CFR 1.114 



A request for continued examination under 37 CFR 1 .1 14, including the fee sei 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 .1 14, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
6/28/2002 has been entered. 



Claims 9, 10, 12 and 13 are rejected under 35 U.S.C. 112, first paragraph, as 
containing subject matter which was not described in the specification in such a way 
to enable one skilled in the art to which it pertains, or with which it is most nearly 
connected, to make and/or use the invention. 

The phrase, "method for preventing mastitis" is not enabled by the instant 



Claim Rejections - 35 USC § 112 

The following is a quotation of the first paragraph of 35 U.S.C. 1 




art to which it pertains, or with which it is most neany connecieu, iu im^c uoc 
set forth the best mode contemplated by the inventor of carrying out his invention. 



specification. 
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Applicant on page 1 of his own specification admits that "[n]o effective method for 
preventing and treating mastitis has been established because of the difficulties in 
preventing and treating mastitis by pharmaceuticals or vaccination." 
Thus, the instant specification establishes that mastitis is very difficult to treat let alone 
prevent. Applicant has shown examples in the specification which show administering 
phytase to dairy cows, but do not conclusively show that phytase has been prevented. 
Applicant has shown that phytase may be treated, but not prevented. 

The art of biotechnology is very unpredictable especially in the administration of 
enzymes to treat diseases which have no known cure. The prevention of a disease such 
as mastitis, which as applicant has admitted has no known cure, is thus very incredible, 
since the converse has been admitted by applicant himself. Thus, applicant needs to 
provide further evidence showing conclusively that mastitis can be totally prevented in 



VIVO. 



Without such evidence the claims are not enabled by the instant specification. 



Claims 9, 10, 12 and 13 are rejected under 35 U.S.C. 112, first paragraph, as 
containing subject matter which was not described in the specification in such a way as 
to reasonably convey to one skilled in the relevant art that the inventor(s), at the time 
the application was filed, had possession of the claimed invention. 

The term, "lactating cows" does not find support in the instant specification. It is 
not clear where applicant believes such support is in the instant specification. Without 
such support, the term introduces new matter into the application. 
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The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-3, 7 and 8 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

In claim 1, the phrase, "A method treating mastitis" is not grammatically correct. It 
would be clearer if applicant stated, "A method for treating mastitis". 



Claim Rejections - 35 USC § 102 

lb) the invention was patented or described in a printed publication in this or a foreign co unty or in , >ubjc 
use or on sale in this country, more than one year prior to the date of appl.cat.on for patent ,n the United 
States. 

(e) the invention was described in a patent granted on an application for patent by another fi "n *» 
United States before the invention thereof by the applicant for patent, or on an internationa i a ipl cat,on 
by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 



Claim 9 is rejected under 35 U.S.C. 102(b) as being anticipated by Lyons or 
Bedford et al. 

The references each teach phytase being administered to cows/cattle. Since 
phytase is being administered to the cows which are "dairy cows" since they can give 
milk, then inherently the process is being performed as claimed. 
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Claim 9 is rejected under 35 U.S.C. 102(e) as being anticipated by Clarkson et 
al. or Morgan et al. 

The references each teach phytase being administered to cows/cattle. Since 
phytase is being administered to the cows which are "dairy cows" since they can give 
milk, then inherently the process is being performed as claimed. 

Claims 9, 10, and 12 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Edwards, Jr. 

The reference eaches teach phytase being administered to cows/cattle. Since 
phytase is being administered to the cows which are "dairy cows" since they can give 
milk, then inherently the process is being performed as claimed. 

The feed being administered in the reference would be considered to be a 
formula feed, see Table 1 . The feed contains between 30-600 units of phytase per 
kilogram of feed, see col. 8, lines 20-31. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

PatenteSilTty shaH not be negatived by the manner in which the invention was made. 
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Claims 1-3, 7-10, 12 and 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lyons, Clarkson et al., Morgan et al., or Bedford et al. in view of 
Edwards, Jr. and CN 1135297 (CN). 

The teachings of the primary references are above. 

They do not teach using the specific amounts of phytase, that zinc methionine 
sulfate is added to the feedstuff or that the mammals (cows/cattle) suffer from mastitis. 
The teachings of Edwards, Jr. and CN are of record. 

It would have been obvious to use the claimed amount of phytase since Edwards 
makes it clear that such amounts are commonly used when administering phytase to 
cows in feedstuffs. It also would have been obvious to use zinc methionine sulfate since 
CN makes it clear that zinc methionine sulfate is a common feed additive for animals 
and that it has the advantages of the feed being prepared from readily available raw 
materials, saves food and has an obviously improved effect over other feeds. Further, it 
would have been obvious to use such a feedstuff to treat animals suffering from mastitis 
since many cows develop mastitis regularly and it would be inevitable that the farmer 
who feeds all of his cows with the feedstuff will also feed cows with mastitis and thus 
they will be treated. 

Claims 1-3, 7-10, 12 and 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Edwards, Jr. in view of CN 1135297 (CN). 

Edwards does not teach using zinc methionine sulfate in the feedstuff or that the 
mammals (cows/cattle) suffer from mastitis. 
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The teachings of CN are of record. 

It would have been obvious to use zinc methionine sulfate since CN makes it 
clear that zinc methionine sulfate is a common feed additive for animals and that it has 
the advantages of the feed being prepared from readily available raw materials, saves 
food and has an obviously improved effect over other feeds. Further, it would have been 
obvious to use such a feedstuff to treat animals suffering from mastitis since many cows 
develop mastitis regularly and it would be inevitable that the farmer who feeds all of his 
cows with the feedstuff will also feed cows with mastitis and thus they will be treated. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael V. Meller whose telephone number is 703-308- 
4230. The examiner can normally be reached on Monday thru Friday: 9:00am-5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on 703-308-4743. The fax phone 
numbers for the organization where this application or proceeding is assigned are 703- 
308-0294 for regular communications and 703-308-0294 for After Final 
communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-308- 
0196. 
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